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Barnstable Superior Court 
N0.1995CR46579 


(I ■■■ 


NOTICE OF DOCKET ENTRY 

Yovi are hereby notified that on December 27, 2018, the 
following was entered on the docket of the above referenced case: 
Memorandum of Decision & JUdg., as on file, Lowy, 


TO: Elizabeth Anne Sweeney, Assistant District Attorney 

Richard J. Shea, Esquire 
Barnstable District GOurt Dept. 
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COMMONWEALTH OF MASSACHUSETTS 


SUPERIOR COO tT 


eUPERIOR COURT 
i aARN8rrABtE. S5 


Flhd 


JAN 28 2019 


DOCKET NO* 1 Cf«rt{ 


COMMONWEALTH'S MOTION 
TO CLARIFY 


Now comes the ConMonwealth, through its District Attorney 
Hicfiael D. O'Keefe, and respectfully files this motion to 
clarify the Court's order by Muse, J., on July 10, 2018 for 
disclosure of the personnel file of Dr* Zane, and submits this 
memorandum in support* The transcript of the hearing is 
attached to this memorandum. Further, the Commonwealth requests 
a hearing on this motion, 

STATEMENT OP PRIOR PROCEEDINGS 

1. The defendant Emory Snell, Jr. was indicted on April 19, 

1995 for the first-degree murder of his wife, Elizabeth Leo. A 

jury trial was held in Barnstable Superior Court from August 21, 
1995 September 1, 1995 (Travers, J.). The defendant v;as 
convicted of first-degree murder (by deliberate premeditation) 
ijOin September :1, 1995. 

2. Iji November, the defendiistiL'e direct, appeal was sLayed 

in ,Order for him to pursue a mot ion tor a new trial. The 

defendant fried his motion in the trial court, in October, 1997. 

In ITebrvjary, 1958, the defendant's motion for a new trial wa.s 
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(TxaTersp J.}. A motion to reconsider 







for a new trial was also denied without 


EraV^rlli j; J i ■ appeal of the denial of the motion 




||j|riai^'Wafi consolidated with the direct appeal. 



11Idefandantes conviction was affirmed by the Supreme 


iii'iliill 


:i^dieiiiiii:,Cout^ on February 2, 1999* Coamonwealth v. Sn&llf 42$ 




l|Miis.'-t66 d999) {Greaney, J.)* 




!|iiiiW 4 .|,^^ bib ;,ItecMtibQr 20, : 1999, the defendant filed a" pro se Motion 




for Release From Unlawful Confinement Rule 30(a) or. 




Mtarnatlvely, New Trial Rule 30 (b). This second motion was 


denied March 16, 2000 (Connon, J.)* The defendant filed a 


'Notice of Appeal on March 21, 2000 


5. The defendant filed his Motion for Leave to Be Heard on 


Timely Filed Appeal from Denial of Rule 30(a) fi.(b) New Trial 


Motion on October 5. 2001. This appeal of the denial of his 


ilk, * iir; 


motion for a new trial was denied by a Sing.le Justine of the 


Supreme Judicial Court on July 26, 2002 (Spina, J.) 


... " 

, m ':\pn August 29, 2011, the defendant fiJed a motion for expert 

Iki iis . iiii' 


■li;; .■funde to .retain an exf>er|: pathologist, and a meteorologist. The 


^ 1 . ill, dfefendan#filed a renewed Motion to Perm-lt FunitH for Forensic 

I'i'iir.-vi ■ ■ , ' ..■ 


l™ September ijei,'2011, Thie renewed motion was denied 

I OT folSSpwing expeoted filing of Rufe 

111 , 111 M 'Mtlph on Foblujry' loi 2012, 

'iii: "li, ill ’:i;t iik-'iri i 4 ... 
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an"' ,|^ O.ai^lon 


to the dfif enc |pp||| 




.r'te^tion for. a new trial in Deceplier, 

I' .. ^ I l:r||j||g ^ i a| ii;;;;. - :i|||jj|p, 


' ei«w.w. •^i--lilir "t' 'W "i'i' |i“. 

llllii#'°^^'fc. t"CpnvM^ discovery. .||g 







an opposition to the defendant^ ^9 rnottoni||l 
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healed the defendant's ifiOtip^h'forj 

\llUnll(ilk.!l,, '‘‘'iHliliilllte "I ■■■;%. ...INlikj 




nfe.nr ’ ."|l■llll..f,ll|lu,,^ hm.u . ^ | 

./rs^'ew.Tr lal ■'‘status. 




MiiF'’" ' J iiii 


11 i II I?''!* . if ' 1 ';ii::;i=v 

Court ordered the OC^iE and 
itoir'i ?to.x^viiW W'L JSatie^B personnel f.i.le and 


|||||r r4l‘i^ dof^&ndant's discovery order 
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at t,„ PM. ,i||,r i!p 


filed ^'!a Kiotion to stay with the Single 
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astte;js|S|o*?! ^lif.,^«££olls County clurk's oftlco. Tho =|ay. ' !♦ 
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Jlii.1 ’'"i*'Wigalli5#5C.b^^ llotyii gjl-lyhoii;allowed the Commonwealth ti^ne . 1 , 1 .,;.i'.iij|| 
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^ CacDiAonM««It<h i9 granted leave to-file a gate]ceeper petition. 






pu^auant to G.L. c. 278, S33E. This court's order, dated July 
•“l®|l'201|i staying the. Superior Court's order requiring 


prjbHdluctton of certain records of the Office of the chief Medical 

1;;/ ,1“' 

EMa!niiriei£f|, shall continue for a period of thirty additional days. 

"" ■■. ,t S ' • ' * ■ 

Puring that period, the parties may pursue any further 

„.Ill 

proceedings in the Superior Court or this court, as they deein 

It 

11,1 ■ ' 

liiilijfc or appropriate." ' ' < . ' j 

llli,,JJ|U ■ ' • 

stateueut ov pagts^ 

The defendant and the victira lived together at their home 

at 1051 Putnam Avenue Extension, Marstons Mills. In the early 

evening hours Of March 16, 1995, the victim obtained a 

, 1 ", protective order against the defendant- under G. L. e, 20^A, and, 
fn ' :• ; . i 

!" at the‘same time, a Barnstable police :offleer obtained ah arrest 

«>'% '-mJ • (it 

a warrant for him on charges that he threatened to murder the 


victim and burn down their home. After the G. L. c, 209A order 

t 

; . j 

and the arrest warrant were final,!red, the police wont to' the 
, i, home with the victim and arrested the defendant who, when he was 

II, ' ' ■ . ; . 

placed under arrest, told the police, ''This is fucking 
bullshit.the defendant also made derogatory remarks fibout the 

: j 

j,: ' victim which were false. Later on the night of March 16, (.he 
' defendant posted bail and chock(!id into a local hotel for a one- 


^ The facts are copied verbat,itn Ii-dio the; rjupieme Judicial Covjrt 
Dpin.ion of Coff.’f,'iooiii'c!:i7./.'.h v. 5neJi, 426 Hass. 766 (1'79y)- 































































































































“illtig of'Miiicch 17, the defendant’s'waa|| 
f the marital home by a neighbor who was 
is'dog.* The neighbor then heard the truck start up 



:he^it. The neighbor had never seen the 




leave his house so early in the morning, and the 
^r|:noticed that the defendant drove away on a route which 








£1 






'' the neighbor had not seen him use before. The neighbor fixed the 
tirae of the defendant’s departure at slightly before 6:30 A.M* 

■ ..r - ' ^ ^ - : 

Around noon on March 17, the defendant spoke with a 

... withes 3 „. The defendant seemed very calm. He told the witness 

that the court system can cause a major problem between husband 
’'knd. wife, that he had put the victim up on a pedestal after 
llljL,: imarryirig her and did njbt want her working two jobs, that he and 




lithe victim were having a conflict which had reached the point 
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that required the defendant to leave their home, and that, after 

iiliks .klk, 1,; . ^V: . ! ! ' 

,m had called the police. Later on the 
the defendant went to the clerk’s office 
|i|t|||i.ct Court seeking to have the C, L. c. 

removed. The defendant told ah assistant 
hi the order had been a misunderatanding. 

!|or during the conversation v/as'described j|®' 

-.J,. p. 


him: 
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"Siflit:' :■ J!-. 


"M,.l.v. -k' 

■T' .“iPi'i'jil^ .. 

S't ' ■,. ' Vi-ii'': 


sp(£iilcs'wititi lie£ wtiQtOioi^ Mafcch^ 

‘ ' ! ' : ' . '' ' : ’ 

ie, aad March 10, the victim'a'davghtar tried 


’l"A|j(iii||l , 


OtI the telephone several tinesi The 




atiiiit^ vliip home would ring, tout the answering 

iti™"" ' . dll";'- ■■■ • ■ 


..' ■ I'lf ' 

telephone him. He took note of her failure to respond 


.ib messages, inviting her to his home to celebrate his wife's 

. ... '■ T'' i. 

birthday/ and o'f her failure to call to wish his wife a happy 
liiiiiililiijii ^ ^^^^^ birlhdav/'S; The v 1 etaimtS'^^BOn went to his mother'-s home twice-on 

March n, and received no response to his attempts to enter. He 

, ;, r '''i ‘ 

d::: ^ . - :i.' 

ifei .victim's car in the driveway. On March 18, the victim's 



son drove;past his mother's home and saw her car parked where it 


had been located the previous day. 



Illir lliii! ijl 


AS a result df ''|:elephone calls by the victim's family, a 


jjpi|n|||d|ldi p|i|.o|' fill 



ker went to the home to check on the well- 


jll;’i||nd s|aIpti^ "Iibii: |h(jt vi'Ct^im. 'The' of f icer obta i ned no' rf spoose 



ihliihllkiob^ saw i.hat;.^ali :the windows and ^ door a of 

I'''llii'idijif ^j|:' ii ^ii: ■: ; 'j ": | ' 

* ip|ikici;'The' of lifer entered the home by puahing 




fed 


the entfrance to the cellar; he looked for 
a£t:fr hie entry, the officer found, her i 


f!'; 


lid After speaking with family meRibers on 

I the victim^s daughter telephoned the police axpreaaing 

|te i'^ 

lipiiip'fns, her mother's well “toeing, 

vitetim'ss'eon alsoihad tried to. telephone his mother; i 

'II . I'l : ■ ... . 

.rifipeetfedly and became concerned when she did not answer his 
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tiliira ‘becli^aQaia*:' Dutinq a' l^ter'leaxcli 

the officer noticed that the wirea In 
Mx Imd been piilled away from their 
of the Ilf ires would cauae persona 

viatim to hear a ringing at their end of the line, 

. ^ . 

would ij4?t ring through, arid anyone picking up the 
liiilnaide the house would not get a dial tone. 




medical lexaimlner determined that ;the victim had died as 

r . 

M due to smothering.^ The examiner observed 

l'■■''"eeyenteerii"injuries on tlie victim's body which were inflicted 

!'.#■■ IP' i , ^ : 

|lll|jji>!:iciiin!temporaneoualy oir within minutes of the time of her death* 

the prabable time of death between the hours 
;i|;iO| 11 PiM* on Mardh je, and 6;:30 ft.M* on March 17* ■ 

41'he jurv could alSO have found that a hostile relationship ■ 
eilstid between the defendant and the victim- in September, 


I liilllllllliiilllli'illilil.i__ 



lllillill. 







lllir^' ppct^r Zane testi^fied that the cause of death'waa asphyxia due 

.]|o'■lfeolhel|n;gv^*p|* the body at crime scene and ■ 

clii|di|t#i ibeiLdiritepsyl (|r. 957) . The Victim had 17 injuries on 
rieri|bot|,y;'" infi,ictdd icqnfeemporaneously and within minutes of the- 
llmeliolidSatlh The injuries suffered by^ the 

tlliyii: li|:„ ini, lyuid'llithel time, of death were consistent' with , 

lOS>()pl02l) - Petechial 

IHliihiiJy^^^ asphyxia due to smothering were 

-'mliadipipe :arid on the surface of,: her. right 
teatifiod that inhaler use 
Jpe yie: vi'ctiimViS:i death, - and her ;htea:it was: 
It. I i,:- |vl 3)' ' ' ■ Wl'jen. Iher hc:)d y wa u L u riied ^ ■ fk cej p:p , - 
i.|ii|tb|jhp±|; fa|ce y'jsotrtd significance {y|.:| 3i7)|.; 


'||isli|i|ri| ok I tihe , :;b#ie I t- \ g.b t e y el. i<l, a ^ 81 '', :, 
pli It hi ■ ;lrigit|, il a. ri, an d a i / ^" abr:a:S|on ^ l&l 
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lid" to <3hoke''her 


the vi^btJUn hail 
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;an^|^tQlt^t|d the defendanii 



Ipf' iM .. ... :gi" ' , : , 

.. 

j?|ihe-<tefenda|rMlii!Ulnetf'ti|t the police had not’tiMpdrly* 

ILi.lllllfc 'i|' if;, . / :/ J 

“« Mgliotaa # gather evidence.ttat.,= ' 






3P“B»i|pii|a« h|kj|Heii,tt;.*ed ,the eredlMlityfof fth, ':lli 






witness who placed him at the mrital home early 


■"ililllp^ Ho spggo^todl that the victim may' 

Ite.r'''!!:' i; 1.1 -f ii ■ ^ ' ■ ' ■■ ' 

ii||| dl'tl fijljpifc The defendant also claimed that 

m Jt ■ii'ri'.■ ., . , . . 

gd home after he had been arrested, 

..'“ik ■ ''I?' "ii;. :i|! i" .j • i ■ ■ f ■ 

and, thatihia i^rdisepc;® iXeaweiire could be accounted for dumno, 

it ^ 1 : irilf ."i 

laANikiins^sil: .i!':. :.Iff : . . I ■' . 

::,.:' ■'!! ''I .1 "' i' ? V ^euuEEnr 

4'| ■ I, f f 'I f J I'iU' i ' 4 - ^'iL - ' 

'.juThp cljBfendaiit'filed a motion fqt, a new trial and a motibn' 

.4- ■:, 'I * ii 'ill 'll "■ ' ■ ,r I'l ' 

' fi|, ipursuant to Mass, R. Crim,, P. 

l-frii'' mM 'll!" 'I" "'!■ 1l■■• f*'|i r '!i '•!■' '/. .|i ,1' 

fe^||l.j';V ~w,L -^iLJLai,.'.lJjjLJLt4.Li 1'«._ III ifcj _ 


iilpijl'|fhi''iK|t||if "personnel file ahd.iiittliii 


1 iil' lllii: ,# ' i|. .!t| mi mil: -f" if 

iJititMiuij iJ 


r » liiilf'!' 4i:‘ #; M ”IP W T ii ' m 'tir' ’ X J" .. Jl ^ ■:.l!-.!l' i: ' .;L' 

or r'estrldWfnfe.rqty 

___ 


11 1 ^ 1 1j!;^||N p|i || pjl^ '^jl 1. I "I ^ bus po ct ed ho^InJcjiii d€( J fJ /, 




'ii' ;:=■/ 


1^ ? liiqfi^l'llIlP® jl : !| |! Ill :,j}['^| f i|'!'■• |f i||i. | |jr ,|, ||. | |jj|l'|!l 'I' i' 

i||^||ijp^ ||| ^ ii|iji;j iJjji-ktKp process'. 

iMyiiiii Ij liy i'Miipl ■ ir^qoested 
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■■■ and-OCHE ai^ to flag‘any 

lr;.|jPpP^iej|ii^ „ Third, the judge was to '"'conduct 


an" of the records. (Tr.87) Next, the judge 




lili- 


i fiih0ide|;|ng lill the leaues, have counsel Inspect th® 

.. , ili- ' :||iiii|i 

:|leeined relevant* Then, defense counsel 

:i | 'ii| i ^^^.::id'^Qide’" what 'documents he deems relevant for purposes of 


••lltljllul" I .IlMlIlili 

LS motion. {Tr.86) The Commonwealth then has an opportunity 
lilftp object when notified ofi the documents chosen,i {Tr.ftjS) / The , 
pjl judge considers the positions of the defendant and th© 

miife lii|i ' '» • ■ * • t ' - • • - • • ■ ■ • • . ' . 

^'commonvfealth, and determines whet documents are to be disclosed. 
Therefore, the Commonwealth requests that this Court review 
dofondant^ s motidfi for s hew trial and diiicovery motion, and 
determine vhatv procedure is to be ut ili zed in-this case in the 
defendant's motion for discovery.. The Commonwealth and General 
Counsel for the OCME, in addition to defense counsel, should be 
present to understand clearly the discovery process in this 
Mass. R. Crlm. P. 30(c) matter. 
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ping reasonsi the Commonwealth reapectfully 
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|ihla-^l|inliiible court clarify the discovery 

■■ '. lill ■ :i.' 


be'Ei|tiliEedjPin: thi« Maas, R, Crlra. P. 30 motion. 
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Respectfully submitted, 
Michael D. O'Keefe 
district Attorney 
BB0iKWei45 
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25, 2019 


Elizabeth A- SwSenfey 
"" As s is taijt Di st i’ic t At to rrie y’ 
BBO# 681414 

Cape and Islands District 
3231 Main Street 
P.O. Bo« 455 
Batnstable, HA 02630 
(508) 362-8113 
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